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3. Rights and Obligations of States concerning Protection of the Environment (1-5)

1 Codification and development
1(1) Introduction
®  “international environmental law” is not a separate or self-contained field of law, nor is

it comprehensively codified or set out in a single treaty or body of treaties’ & VY9 Z & 7>

HEIND T ENEL LD,

1(2) The 1992 Rio Declaration on Environment and Development

® i

®  ‘Despite its apparently soft law status it should not be underestimated by lawyers.” &\
O BHIx?

® ‘Three factors (which) give the Rio Declaration significant authority and influence’ % &t

B &,
®  ‘those matters which the Rio Declaration does not address’ % EAKHIIZE 5 & 2

2 Sustainable development: legal implications
2(1) A right to sustainable development?
® ‘Itis in this sense that we can talk about a “right to sustainable development™ &\ 5 &

X D‘this sense’ & 1% ?

2(2) The elements of sustainable development

(a) Integration of environmental protection and economic development

(b) The right to development

(c) Sustainable utilization and conservation of natural resources

(d) Inter-generational equity

®  ‘the essential point of the theory [...] is incontrovertible’ 72 D X727,
(e) Intra-generational equity
(f) Procedural elements of sustainable development

2(3) The influence of sustainable development on the law

®  ‘The most potentially far-reaching aspect’ & |3 ?

® ‘fundamental uncertainties about the concept’ & (& ?


https://www.un.org/en/conferences/environment/rio1992
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2(4) An obligation to develop sustainability?

® ‘it is difficult to see an international court [...] concluding that it falls short [...], save
possibly in an extreme case’?‘an extreme case’ & L CED L 5 RFABEBEZHND
AR

® ‘although international law may not require development to be sustainable, [...] it does
require development decisions to be the outcome of a process which promotes sustainable
development’ & (X E H W5 Z &,

3 Conservation and sustainable use of natural resources
3(1) Legal status of natural resources
(a) Permanent sovereignty over natural resources
® KRBT 6 2 KR e IR S
® ~ OHEEMN ‘emphasizing the apparently untrammelled sovereignty’ C& ¥ 7273 & ‘not

constrained the development of treaties and rules of customary international law

concerning conservation of natural resources and environmental protection’ C& % DX

72D,

(b) Shared natural resources
® ‘Continued opposition to the concept of “shared natural resources™ % &' D L 5 72 NE
D,

®  ‘transboundary resources must be used equitably’ L\ VD D & L HEH ?

(c) Common property
® Hardin ® TIHHLOER Li%?

(d) Common heritage
®  [ENEEIEIESSN 136 4% ¢ 137 2%
® i 115k

® Common property & & 93E 9 D,

3(2) The obligation of conservation and sustainable use
(a) The legal precedents
® fllziE L TR 5415 three elements & [ ?

(b) The precautionary approach and sustainable use


https://undocs.org/A/RES/1803(XVII)
https://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf
https://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties/intromoon-agreement.html
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—Section 6

(c) Cooperation in the conservation and sustainable use of natural resources

4 Principles of global environmental responsibility
4(1) The environment as a ‘common concern’

(a) The global environment

(b) The domestic environment of states

(c) Implications of ‘common concern’
® ‘The choice of language was itself the outcome of political compromise’ & 1Z E 9 V9
Z W,
® ‘[The concept of common concern] gives the international community of states both a
legitimate interest in resources of global significance and a common responsibility to
promote their sustainable development’ @ ‘a legitimate interest’ & ‘a common
responsibility’ & 1X E 95 W9 & D),

4(2) Erga omnes status of global environmental responsibility
Erga omnes obligation D EFIT ?

(7 270) [HZEE{E2E 48 2%
AR A g CEEIERRE B 3 M0 59] [EBREHFIE®E (653 /) 37]
YRR DEIBIE RS (55 3 B0 60] [EESEHIGIEEE (553 M) 36]
‘standing” & 1% ?
“What gives such obligations a real erga omnes character’ % it B 5,

4(3) Common but differentiated responsibility

®  ‘near universal acceptance’ 7> & ¥ ->-D‘disagreements on how it should be implemented’
bdHD LV D KIEEEZEFIZBWTED LS RERNE LD EIBXTND
VAR

(a) Differentiated responsibility
o ERITAMKNIZLEDL DR TIHNATND D,

(b) Solidarity and conditionality

®  ‘a much better solution to the problem of financial assistance and technology-transfer’ &


https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf
https://www.icj-cij.org/sites/default/files/case-related/148/148-20140331-JUD-01-00-BI.pdf
https://legal.un.org/riaa/cases/vol_XXXIII/153-617.pdf
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L

(c) An assessment of Principle 7

® ‘it does provide an equitable basis for cooperation between developed and developing
states’ Z & & FEFET X D0,

4(4) The precautionary approach and global environmental responsibility

5 Prevention of transboundary pollution and environmental harm
®  ‘neither rule prohibits all transboundary harm’72 & (X, fAI3ZEC 51T (BEDIT S
T) WD DI,

5(1) The Rio Declaration and transboundary environmental harm

5(2) The International Law Commission
® Articles on the Prevention of Transboundary Harm from Hazardous Activities
> EOWVOEAIT THEH ShdZ &2 EE LS

® Principles on Allocation of Loss

5(3) International jurisprudence relating to prevention of environmental harm

® Pulp Mills +{F  [HEIBIEESE (380 132, EEEHGIEZE_GFE2 80 Bt = )
2 k204 5) 79]
—fi#e TIE Z OHIRZFHMICHRETT 5, HR A (LETHIVUT AAGERER D)
MELTBIZ L,

5(4) The duty to prevent, reduce and control transboundary environmental harm
® ‘Principle 2 is neither an absolute prohibition on environmental damage, nor does it confer

on states absolute freedom to exploit natural resources’ Cd» 5 Z & DJFhk 1% ?

5(5) The obligation to use due diligence

>

® ‘This is an obligation of conduct, not an obligation of result’ & [ & 9 W95 Z & Dy,

5(6) Equitable balancing and impermissible transboundary risks

5(7) Alternatives to due diligence: non-discrimination


http://legal.un.org/docs/?path=../ilc/texts/instruments/english/commentaries/9_7_2001.pdf&lang=EF
http://legal.un.org/docs/?path=../ilc/texts/instruments/english/commentaries/9_10_2006.pdf&lang=EF
https://www.icj-cij.org/sites/default/files/case-related/135/135-20100420-JUD-01-00-BI.pdf

